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PREFACE 


This publication presents results drawn from the survey of 
civil litigation in Canada carried out by Statistics Canada in 1974 
and 1975. The project was completed with the assistance be the 
Federal Department of Justice which provided ne financial sup- 
port in the later stages of the project. Additional data were drawn 


from the ongoing analysis of records of the Central Divorce Registry 


of the Department of Justice. 


Additional details on the survey of civil litigation are to be 
found in Civil Justice in Canada, Parts I and II, which is research 


study number 8 in this series. 


As authors, we naturally bear final responsibility for editional 
and substantive aspects of this study, and for any errors of fact or 


judgement. 


Digitized by the Internet Archive 
in 2024 with funding from 
University of Toronto 


https://archive.org/details/31761119712537 
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Introduction 


The resolution of private conflicts is a continuing and 
requisite activity in societies that acknowledge the legitimacy 
of disparate and competing individual and corporate interests. 
Permitting and even fostering the contention of interests in 
the name of deeply-seated ideological principles creates a 
social milieu rife with conflicts, both major and minor. Most 
of these conflicts are resolved informally, usually in the 
process of mutual concession granting known as bargaining. 

But if bargaining is unsuccessful, resort must be made to 
some sort of conciliation or adjudication. In increasing 
degrees of formality and institutional involvement, a disagree- 
ment winds its way towards the civil courts as the positions of 


the parties become entrenched. 


Into the civil courts come a great variety of cases which 
share little in common except the fact that the conflicts are not 
criminal in nature, and that less formal methods of conflict 
resolution have proved inadequate. It is somewhat surprising 
therefore that civil litigation in Canada has not received more 
scholarly attention. Participants in the process either as 
practitioners or litigants no doubt form generalizations on the 
basis of their experiences, but few have approached the civil 
justice system as a whole from the analytical point of view of 
the outsider. Some of the reasons for this lack of attention are 


practical. 


Firstly, in attempting to move past the single court as an 
object of study, not inconsiderable problems of comparability 
arise. There is considerable variation in civil procedure in the 
provinces and territories, and between individual courts. These 
differences relate to practice, record keeping, the hierarchy of 
courts, the terminology employed, the remedies available; and 


indeed the whole legal basis of actions may vary. These 
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at ee 
differences make broad national description and analysis very 


difficult, particularly where one wishes to focus on one type of 


litigant, in this case women. 


A second source of practical difficulty concerns the great 
variety of cases brought and the very large variation in the 
pravipy ore those cases... Civil litieation its) not, a short, a 
homogeneous phenomenon; as a category, it embraces the highly 
visible matter of divorce, petty disputes over small unpaid 
debts, minor and major traffic accident injury cases, battles 
for corporate control, and many other types of cases which defy 


easy description. 


One can thus readily understand why, while civil law is a 
cornerstone of legal education, it has received so little 
scholarly attention in the form of systematic study as an important 
social phenomemon. The resources to undertake a national study of 
such a process seldom become available -- and the practical problems 
and difficulties to be faced are considerable. Such an opportunity 
did present itself in the form of a secondary analysis of two large 
datasets: the Civil Courts Survey, an endeavour of the Justice 
Statistics Division of Statistics Canada with some support by 
provincial governments and the federal Department of Justice, and 
the files of the Central Divorce Registry. Detailed discussions of 
these sources will be presented subsequently but IMeSKE, aie Sus) 
necessary to briefly sketch, in a theoretical vein, a view of the 
nature of civil justice -- where it fits in the resolution of 


conflict in society, and some of its broad features. 


Some General Theoretical Concerns 


Conflict exists in all societies. The battery of means and 
methods of bringing it under control, and of reasserting the long- 


term interests of society usually includes a series of steps up to 
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and culminating in a formal judicial decision which resolves the 
issues but does not always necessarily include provisions for 
enforcement. That formal judicial decision is made on the basis of 
reconstruction of fact in relation to some code of legitimacy. The 
basis of that construction of fact stems principally from the 


adversarial system of legal proceedings. 


One objective of the various formalized methods of legal 
proceedings is to discover truth, or at least to construct a 
plausible facsimile. The main method chosen to do this is the 
taking of oral evidence under oath. As the Quakers have pointed 
out for 300 years, the existence of the oath implies that in its 
absence people will lie. But under oath, and the threat of 
Sanctions, the presumption is, as Scheff has put it, that 
".....interrogation, when it is sufficiently skillful, is 


essentially neutral. Responsibility for past actions can be fixed 


absolutely and independently of the method of reconstruction". (1968:3) 


What may actually happen, though, is that prior to the formal 
hearing of evidence, there takes place the consensual creation of a 
concordant definition of reality, much in the same way that plea 
bargaining in criminal cases results in a plea of guilty toa 
reduced charge. This definition of reality is constructed with 
an eye toward, and as the basis for, ensuing legal activity in the 


case. 


AS to the probability of a conflict reaching court in. the first 
place, there are a number of important factors operating. First, 
there must be a contract or an equivalent statutory obligation. 

Such an obligation may be explicit, as in the case of a valid 
contract, or implicit, as has been the obligation imposed by 

the unwritten promise to marry. The nature of the civil contract 
is almost limitless in the number of forms and applications it may 
take. While the dictates of public policy may forbid certain types 
of contracts from being legitimately made (e.g., usurious loan 


agreements), in general, persons and corporate entities may enter 
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into valid contractual agreements on virtually any aspect of 
their activity. The difference between these contracts and 
agreements of a more informal sort lies in the exchange of "good 
and valuable consideration" at their signing, and in the fact of 
access to the civil courts for their enforcement in the case of 


Violation on detaull t. 


In our social order, to engage in certain kinds of activities 
or to have certain kinds of interests (in the broadest sense) is 
tO incdrmthne risk of dispute, or loss, or violation of rights, 
with respect to those activities or interests. Risk of loss or 
violation of legitimate interests and risk of dispute are controlled 
or reduced through routine legal mechanisms which explicitly spell 
out rights and obligations. This is done in general form in statutes 


and judgements, and in more detailed form in contracts. 


Among the most common kinds of contracts are mortgages and 
other debt instruments (such as loan agreements and promissory 
notes), leases, sale and purchase agreements, contracts for an 
undertaking or performance of some kind (such as constructing a 
building), and agreements setting out the terms and conditions of 


employment. 


Thus, to the extent that a person or a class of persons 
abstains from activities or interests of these kinds, they are to 


that extent less contractprone and thus proportionately less likely 


to sue or be sued. 


In addition to property rights which are at the heart of 
most of the above examples, there are certain other litigable 
rights which are conferred by legislation. Labour law, consumer 
law, and Human Rights legislation, for example, create classes of 
wronged persons who are given access to the courts for redress. 


While the tendency of late has been to make this redress 
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available through quasi-judicial review boards and regulatory agencies, 
there is often a right of appeal to a court, if only on’ the grounds 
that the terms of the legislation have not been correctly or 
appropriately exercised by such an agency. This latter (general) 

type of right is somewhat more ephemeral since it rests on 

(changeable) legislation, but nevertheless, it is a significant 

Source of civil litigation. Here again, the extent to. which 

they are codified in general statements of rights will determine 

the extent to which a person or class of persons are able to sue 


or be sued. 


In addition to an alleged violation of a contractual agreement 
or a statutory right, there must also be an awareness of one's 
legal position and one's rights, along with a will to contest a 
conflict within the justice system. In contrast to criminal cases 
where the State assumes the role of initiator and prosecutor, in 
civil actions a plaintiff, whether an individual or a corporate 
entity, must sustain the action on his own. This often means 
assuming the costs of legal representation and associated 
court costs and also maintaining the will to litigate over a 
prolonged period. The loss of will results in discontinuation of 


the case in one way or another. 


Finally; in addition totaiviolated! right and therwill to 
litigate there must be a failure of informal methods of conflict 
resolution. The fragmentary literature in the area of civil 
litigation suggests several hypotheses in the explanation of 


observed behaviour. 


Speaking specifically of business litigation, Evan suggests 
that: 


"... I would hypothesize that the greater the 
bargaining power differential between the 
organizations, the more likely their transactions 
will bescontractual in nature. In addition, the 
greater the power differential between the 
organizations, the less likely conflicts between 
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them arising out of a contract will be settled by 
legal methods, whether by Mitigation or jarbitration, 
unless the organization that has less power is 
capable of pooling its resources with other 
organizations similarly disadvantaged by the power 
of the party in question". (1963:68) 


But when an organization sues an individual, the equation is 
ditferent. Particularly with respect to sales agreements, there is 
almost invariably a contract prepared by the seller, which a willing 
buyer has little choice but to Sign after a ritual inspection of the 
terms. Also, the will to collect on defaulted sales agreements is 
high, a routine and necessary aspect of a sales business. Thirdly 
as we will show, the probability of success is very high. These 
factors combined lead us to Suggest that the conditions of civil 
litigation are such as to encourage a great many successful suits 
for the balance owing on a sales contract. This tendency has cast 
small claims courts in particular in an unusual tient. “As Kidder 


has written, for instance: 


"The small claims courts, for example were created 
in the belief that American law could be simplified 
and personalized for the "average citizen". They 
were supposed to offer inexpensive, uncomplicated, 
quick solutions to the "small" problems faced by 
ordinary people. Instead, they were transformed 
into tools of business who used them as collection 
agencies for unpaid bills". (Kidder 1974: 17-18) 


This finding would suggest in part that, at least as defendants, 
the various social types would be represented) (in court records to 
the extent that they default on contracts, and further that persons 
who seldom signed sales agreements in the first place would be 


underrepresented. 


It is widely believed in this society, that, relative to men, 


women as a social category have difficulty in obtaining credit of 
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all sorts*, Were this to be the case, they would therefore be 
underrepresented as defendants in civil actions. Likewise, social 
categories which do not routinely dispense credit should be under- 
represented as plaintiffs. Given the extent to which the receipt 
of income and the possession of assets in Canadian society has 
tended more and more to involve pooling in concentrated corporate 
entities such as the chartered banks and financial corporations, it 
would not be unexpected to find that credit grantors would be 


organizations, thus plaintiffs, more often than not. 


Statutory obligations, particularly in marital contracts, are 
in like manner imposed disproportionately on males. The Victorian 
presumptions of the need for the support and protection of the 
"helpless" females have resulted in a great many nonreciprocal 
financial obligations on males. This would tend to enhance their 


role as a defendant party in marriage related suits. 


Many, perhaps a majority of disputes, are settled before they 
reach court.** We must presume in these cases that either willing- 
ness to undertake full litigation is not vigourous (perhaps because 
of legal fees), or because the contract is weak or unconscionable, 


or because of the probability that in the proeess, some other valuable 


commodity (e.g., time) will be lost. 


* While we don't have conclusive evidence on this point, it is 
generally conceded that Canadian law historically has provided 
more limited property-holding rights for women than for men; 
and typically, it is on the basis of the prior possession of 
property (in the broadest sense) that credit is extended. 


*k Galanter has written, for example: 


The disputes that get to courts have surmounted many barriers; 
barriers of awareness, cost, procedural access, substantive 
law, legal services, etc. The structure of these barriers 
varies from one society to another. Most disputes never 

show up in the official system -- either because they fail 

to surmount these barriers or because they find another 

forum. (1974:2) 
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Macaulay describes such a negotiated settlement as routine. 


He writes that: 


"Even where the parties have a detailed and care- 

fully planned agreement which indicates what is to 
happen if, say, the seller fails to deliver on time, 
often they will never refer to the agreement but will 
negotiate a solution when the problem arises apparently 
as if there had never been any original contract." 
(1963 <61) 


Especially in the context of business relations, the suit has 
become exceptional -- negotiated settlements being the pervasive 


norm. For example, Macaulay continues: 


"Law suits for breach of contract appear to be 
rare.....a law firm with more than 40 lawyers and 
a large commercial practice handles in a year only 
about six trials concerned with contract problems. 
Less than 10 per cent of the time of this office is 
devoted to any type of work related to contract 
disputes." (1963:6) 


If litigation is thus a minor part of the corporate lawyer's 
daily activity, one must presume that the balance of the time is 
spent in other, less overtly icontlictiul,pursuits. There are a 
number of excellent reasons why this should be the case. Formal 
legal action to resolve disputes often creates bad feelings, frequently 
resulting in the souring of relations between habitual sellers and 
buyers, thereby curtailing the potential market for one's goods 
and services. There is thus an important economic reason for 
making formal proceedings a last resort. In addition, turning a 
problem over to lawyers results in a loss of control by the parties 
of the conduct of their dispute -- a matter of no small importance 
when there is much more to be considered than simple enforcement 
of contractual terms. Public relations considerations alone may 
outweigh the monetary loss, particularly where the latter can be 
factored as an account receivable to a collection agency or written 


off for tax purposes. 
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Cases that get to the Courtroom 


The central objective of this paper is to describe and analyse 
the nature of those cases which persist past whatever efforts there 
may have been to terminate them before the parties get caught up in 
the formal legal process. In so doing, we have a meagre amount of 
Canadian literature or fact to inform the analysis. The picture 
is somewhat brighter with respect to U.S. courts but, as always, we 
must remember the distinct differences in both form and philosophy 
between Canadian and U.S. courts. For example, Hagan and Leon (1978) 
have recently written of the radically different views of social 
control implicit in Canadian and U.S. criminal court activity, 
speaking of a Canadian "commitment to the Burkean ideal of social 


order first and individual rights second" (1978: 202). 


The much greater official commitment of U.S. tradition to the 
preservation of individual non-property rights might be expected to 
produce a greater number of cases overall, and a larger proportion 
undertaken to uphold principles of one sort or another. But be that 
as it may, the American literature is instructive in that far more 


detailed study of the civil justice process has been carried out. 


Galanter, for example, has characterized model types of 
litigants, giving special attention to what he calls "repeat 
players" or habitual litigants (called the "court birds" in India). 
These are persons or organizations which have "had and anticipate 
repeated litigation, which have low stakes in the outcome of any 
one case, and which have the resources to pursue their long-run 


interest'"(1974:4). 


These characteristics are most often possessed by organs of 
government and by business. He goes on to suggest that it is 
most often the case that "repeat players" sue "one-shotters" 


(predominantly individuals)* far more often than in any other type 


a The distinction in essence is between those for whom litigation 
is routinized and those for whom it is a crisis. 
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of case. In fact he suggests that in "something in excess of 
two-thirds of ali litigation in American courts the strategic 
configuration of the parties ig 'repeat player' versus 'one- 
shotter' (1974:14). The former probably have unique strategic 
goals in litigation such as making an example of a particularly 
flagrant case of willful default -- or underplaying the importance 
of the defaulted debts of widows and orphans. Sacrifices of time 
and expense are justified in terms of these higher aims but not in 


terms of a particular case. 


Citing evidence from Wanner (1974, 1975), Galanter reaches a 
number of conclusions which confirm a rather cynical view of civil 


justice. The courts, he suggests are: 


a) Overwhelmingly forums for, dominated by, and favouring 
the. plaintitirs: 


b) forums in which businesses and governments win more 
often and more quickly than individual plaintiffs 
(they attain "complete victory" in 65% of .cases 
in contrast to only 20% for individual plaintiffs) 


c) by implication, forums where delay is the most 
effective defensive strategy. 


His summary statement presents a bleak picture of civil justice 


in the United States. He writes: 


"Litigation is undertaken primarily by organizations. 
They enjoy greater success at it. These data, 
assembled by various authors for quite different 
purposes, lend some plausibility to our surmises 
about the profile of litigation and the general 

tilt of the judicial forum. We cannot escape the 
conehision (that in e@ross the courts in’ the United 
States are forums in which organizations extract 
from and discipline individuals" (1974: 24). 
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Litigants with experience might choose better cases to litigate, 
or have better lawyers, or have the easiest cases to win (e.g., the 
collection of debts), or judges may grow to respect the ability of 
frequently-seen counsel; but for whatever reason, the casual 
litigant seems at a distinct disadvantage in the civil courts in 
the United States. Another American scholar has remarked that 
"...'the law', as it develops and changes, is the product of group 
competition...this process only increases the competitive edge 
which certain groups hold in the struggle to shape law, whether 
through judicial interpretation or legislative enactment" 


tShover: 1973:255), 


The question then must be asked whether this pattern is repeated 
in Canadian civil courts. Given a greater Canadian ideological 
thrust to uphold the legitimacy of institutions at the expense of 
individual rights, it is appropriate to ask whether the outcome of 
civil cases in Canada might be even more sharply one-sided with 
respect to outcome. On the other hand, if Canadian lawyers were 
deeply committed to the Burkean view, they might well stifle 
litigious intent on the part of individuals, before such disputes 
even reach the courts at all. For as Shover has indicated, the 
lawyer is a reality-defining agent. He is, as Shover says, 

"faced with the problem of deciding when a client's complaints are 
sufficiently serious to warrant further action on his part and, if 


so, what that action should be” (1973:256). 


It is important to grasp that there are at least two aspects 
to the civil litigation under discussion here: dispute settlement, 
and the securing of a legitimate enforcement order in cases where 
there is little serious dispute over the legitimacy of a claim. 
That is to say, some cases involve a legitimate disagreement, while 
in others, the disagreement reflects only an attempt by one party 
to stave off the enforcement of an obligation pursuant to a 


legitimate contract or court order. 
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Particularly in the latter case, the objective (i.e., the 
strategy for defendants) must be delay, and for the plaintiff to 
wear down the resistance of the opponent. Success in litigation, 
says Kidder (1974:33) reflects not so much the operation of rules 
of adjudication but rather that "litigational outcomes are better 
predicted by the predictors of success in negotiation -- strategic 
advantages of wealth, influence, prior experience, etc.” This 
view would suggest that members of disadvantaged groups in society 
would tend to fare poorly relative to advantaged groups in the 


courts. 


In a discussion of the higher rates of success of what he calls 
"repeat players" - or habitual institutional litigants, Galanter 
(1974b) suggests a rationale for the disproportionate success 


experienced by the powerful. He writes: 


We would expect ‘repeat players' to "settle" cases 
where they expect unfavourable outcomes. Since 

they expect to litigate again, ‘repeat players' 

can select to adjudicate (or appeal) those cases 

which they regard as most likely to produce favourable 
rules. On the other hand, ‘one-shotters' should be 
willing to trade off the possibility of making 

"sood law'' for tangible gain. Thus, we would 

expect the body of "precedent" cases - that 

is cases capable of influencing the outcome 


of future cases - to be relatively skewed 
toward those favourable to ‘repeat players'. 
(1974b: 10) 


"Repeat players' are also much more likely to have continuing 
relationships with lawyers whom they use habitually for litigation. 
The mere fact of having a lawyer appears to increase the odds of 
success. Ross states boldly, for instance: "parties who have 


lawyers do better". (1970:193) 
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The organized, the wealthy, and the culturally dominant enjoy 
a range of inter-linked advantages. Again, following Galanter, 
they have access to the resources which tend to produce "success" 
in litigation: the ability to frame the initial contract to 
their advantage, access to specialized expertise, bargaining 
credibility, the ability to erect cost and delay barriers, to 
name a few (1974b:125). Offsetting these advantages are the 


restrictions of equality before the laws. These rules: 


do not permit them to deploy all of their 
resources in the conflict, but require that they 
proceed within the limiting forms of the trial. 
Thus, litigation is a particularly tempting 
arena to "have nots", including those seeking 
rule change. Those who seek change through 

the courts tend to represent relatively 

isolated interests, unable to carry the day 

in more political forums. (1974b:135) 


It is with these considerations in mind that we move to a 


description of the data which forms the basis of this study. 


Data Sources 


Data for this study were drawn from two sources: a survey 
of civil court records carried out between November 1974 and 
March 1975, and the records of the Central Divorce Registry for 
the years 1969 through 1977 for all divorce cases initiated during 
that period. Details of each source will be briefly described 


below. 


the Civil Justice Survey 


Between November 1974 and March 1975, a survey of civil court 
records was carried out by Statistics Canada. This survey, details 
of which will be briefly described below, was carried out to fill 


an obvious gap in our knowledge of the system of civil litigation 
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in Canada. The survey was exploratory by design and had two 
objectives: to accumulate substantive information on the civil 
court caseload in Canadian courts in 1971; and to provide information 


on the practicalities of gathering and analysing such information. 


After a lengthy period of testing, a coding form was finalized 
and data were duly recorded in a stratified random sample of 13,815 
cases at all court levels, and in all provinces and territories 
except Ontario (which chose not to participate in the survey). The 
sample is selective with respect to cause of action. Included were 
cases in which a dispute or disagreement of some kind had been sub- 
mitted to a court during the 1971 calendar year. Excluded from 
the survey were all surrogate, welfare, divorce, and criminal 
code cases, as well as cases involving the administration of the 


courts themselves. 


Subsequent intensive editing and checking established that 


sampling error was low in virtually all courts.* 


Owing to the non-availability of crucial data in many cases, 
however, it is less representative as a sample of information. This 
is largely the result of statistically inadequate record keeping in 


the court themselves.** 


* Of a total of 56 courts sampled, sampling error was 
excessive in only two - both of them Appelate Divisions 
of Provincial Supreme Courts. 


** For substantive and methodological findings from this survey, 
see C. McKie and P. Reed, Civil Justice in, Canada, Statistics 
Canada, 1978 (Justice Statistics Division, Research Study 
No. 8, Special Studies Series) 
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In spite of the practical problems associated with a new venture 
such as this survey was, the data base does offer the opportunity 
of carrying out broad, general analysis on a subject never before 
touched on in this manner in Canada. It allows us to look at 
certain types of civil litigation in Canada minus Ontario: the 
characteristics of the litigants, the outcomes of such cases, 
the estimated total volume of cases, the duration of civil 
actions, the impact of legal representation, and the tendency to 
appeal decisions. For the most part, the data lend themselves to 
detailed description only, though on occasions we offer hypothetical 
explanations which must await better data for testing, or offer 
corroboration for the theoretical insights of others. This survey 
is, then, a one-shot picture of civil litigation in Canada with 
the exception of Ontario which we are using to explore the treat- 


ment of women in the civil courts. 


We must reiterate our earlier point that there is no single 
uniform national system of civil process in Canada. The principles 
of civil procedure are largely embodied in both written and conventional 
rules which vary considerably from province to province. The individual 
must face the system in force in one province only - and not a national 
average of systems so that we must remain in our analysis attentive 


to the provincial and territorial differences. 


The Central Divorce Registry 


When the new divorce law was instituted in 1968, it became 
mandatory that every petition for divorce filed in Canada be 
registered with the Central Divorce Registry in Ottawa. Tess. che 
information reported on these registration forms that constitutes 
the body of data on divorce as a singular type Of Cival Intigation 
for this paper. The forms are filled out in two stages by an 
officer.ofsthescourt. When, a petition.is filed, the, first part 


of the form is submitted to the registry detailing information on 
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alleged grounds and the court in addition to personal information 
concerning both husband and wife. When the divorce action is 
finally legally resolved, the second part of the form is then 
passed to the Registry. This part outlines the outcome of the 
action, whether a response was filed, and data on custody dis- 


positions. 


Consequently, the Registry includes information on virtually 
every divorcing couple in Canada since 1969. In the period 1969 to 
the end of 1977, there were 382,803 such actions brought. The term 
"divorcing" can be misleading and consequently requires an explanation 
based on a description of who is being counted. A divorce petition 
can have three outcomes: it can be dismissed, discontinued, or a 
divorce can be granted. Generally speaking, we are here considering 
all those cases that had been resolved (had one of the three listed 
outcomes) during the period 1969 to the end of 1977, regardless of 
when the petition was initially filed. Therefore we are not count- 
ing active cases (those pending before the court). Typically, 
"divorcing" implies that a divorce is the ultimate outcome, but 
we must recognize that in a small proportion of cases - about 1 in 


20 - such is not the case due to premature termination of the action. 


Because of the large number of women involved (at least 
382,803 not counting co-respondents) in the nine year period in 
question, it seems that for women, the most likely type of @anyaul 
actionfor their involvement is concerned with divorce. Routine 
probate of wills might involve more women annually but these 
actions are rarely adversarial in nature and thus cannot be 


legitimately interpreted as normal conflictful civil cases. 


Women as Litigants 


The proportion of cases in the sample of civil actions in which 
women were involved at all as parties, in any capacity, is not large. 


In only 26.2% of the cases studied was there a woman as DiaineLEe , 
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defendant or third party. This is in stark contrast to thecounter- 
part figure for males of 81.7%, a total which reflects a much greater 
show of male defendants. We can thus note initially that women are 
significantly underrepresented in civil courts in Canada in terms 


of their proportion in the population. 


To put these figures into proper context, however, it must be 
noted that in only 5,031 of the total of 13,815 cases -— about 
one-third - was a person, male or female, involved as a plaintiff 
at all. In the remainder of cases, an organization was the plaintiff. 
Thus the non-personal nature of plaintiffs as a group is a singular 
characteristic of Canadian civil litigation. Organizations (principally 
companies) were involved, either as a plaintiff or a defendant in 
about 74Z of all cases in the sample. Further, in 12.82 of the 
sample cases, organizations were suing organizations and no 


individual was involved as a party at all. 


Women were defendants in only 16.4% of the cases studied in 
contrast to 74.8% of the cases in which the defendant wasmale. The 
discrepancy was, however, much more limited with respect to the 
sex ratio of plaintiffs. We find, for example, that females are 
plaintiffs in 12% of the cases, as opposed to 27.9% of the cases 
in which the plaintiffs are men. This is a large and statistically 
significant difference, but it is nevertheless not as great as the 
differences noted between the incidence of men and women as 


defendants. 


The number of cases in which persons are third parties is 
very small in this sample. This may be the result of the choice of 
types of case to record. Nevertheless, among these the over- 
representation of males as third parties continues the trends 
noted in the previous sections. Specifically, in only seven ony 
the total 13,815 cases did a woman appear as a third party in 


contrast to a total of 40 cases where males so appeared. 
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Many hypotheses have been advanced for the underrepresentation 
of women in civil actions. It might be plausible to suggest that 
women as a group are unable or unwilling to litigate disputes, 
assuming of course that litigable conflicts are randomly distributed 
throughout the population. However, this latter assumption is 
disputable, largely because credit granting agencies have been 
unwilling in the past to grant credit to women in their own right. 
There seems little doubt that this practice has been and continues 
to be widespread in spite of efforts to change it, largely because 
the mean income of women, thus their debt-carrying capacity, is 
so much lower than that of men as a group as to make them appear 
to be unacceptable credit risks. With less money to lend, they 
would also find themselves in the role of unsatisfied creditors 


less often. 


One consequence of the refusal to grant credit to large 
numbers of women has been that the potential for suits against 
women for recovery of debts is much less than is the case for 
men. This would be rte both because the absolute number of women 
at risk of being sued is lower, and because the amount of the 
average defaulted debts would most likely be lower. The result 
would be fewer actions taken against women because the cost- 
benefit ratios of suing would be less favourable. Since the 
suit for the balance of a defaulted loan is the modal action 
in Canadian civil courts, the lower proportion of women in 
evidence would seem to confirm the above view, at least with 


respect to legal role of women as defendants. 


Other explanations might be advanced for the noted differences. 
One might take to be a positive feature the fact that women sue 
and are themselves sued less often than men. After all, while 
participation in civil courts is a right, it can certainly not 
be taken as an achievement of note. Being a party to an action 


indicates that the informal dispute settlement machinery has 
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broken down, or that a certain amount of intransigence is involved 
(and here we must note that probate and divorce cases in which 
different circumstances obtain were not included in the survey). 
Equality of the sexes in the proportion of litigants is at best 

a qualified virtue, and certainly cannot be taken as a goal. It 
would be somewhat akin to striving for equal proportions of the 
sexes in jail - when the prior issue of the value having anyone 


in jail is open to question. 


It nevertheless might be the case that women do not bring 
actions in part because the institutional environment of dispute 
processing is forbidding, or because some cannot afford the 
legal costs, or because they receive negative counselling by 
lawyers, or because they acquiesce more readily in legal disputes 
than do men. With respect to the first of these possibilities, 
the hypothetically uncongenial setting of the courts, we have no 
factual basis for making a judgement, except to note the similar 
underrepresentation of women in the criminal courts - and the 
drift of the literature on that subject which tends to uphold 
an explanation based on a cultural view that women ‘should not 
as a rule be subject to the same criminal prosecutions and penal- 
ties as men. This is, again, a sort of backhanded positive 
discrimination which has unintentionally good results - i.e., 


fewer individuals are incarcerated. 


Continuing with the alternative explanation, one must consi- 
der the impact of cost barriers. We shall subsequently examine 
this matter in greater detail later, but we must note here that 
at least in respect to small claims or debts courts, the cost 
barriers are virtually non-existent. The literature here 
indicates, however, that such courts (which were designed to 
facilitate simple and inexpensive suits, by individual 
citizens) have in practice been far more havily used by companies 


suing individuals. 
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With respect to the possibility that potential women plaintiffs 
are swayed by intimidating lawyers (usually male) disproportionately, 
we can only examine the incidence of the presence of legal counsel 


for men and women; this we shall do subsequently. 


The truth of the matter probably lies in an amalgam of the 
above proposed explanations. One must step back and look at the 
general outlines of the social structure of this society to locate 


the places into which these various puzzle pieces might best fit. 


In any society in which interpersonal competition for scarce 
resources such as opportunity, wealth, power or advantage is fostered, 
there is unavoidably a certain amount of risk-taking in the quest for 
advantage. At least in part, this risk-taking can come to compromise the 
rights of others. According to one's place in the status hierarchy in 
such a society, one is more or less active in the competitive processes, 
and therefore must stand on greater or lesser degrees of jeopardy of 


becoming involved in a legal dispute, either as a plaintiff or a defendant. 


Tt follows ‘that the rate of participation in civil court 
actions could reasonably be taken as an approximate measure of 
the status of persons involved. Thus one would expect to find 
routine underrepresentation of members of disadvantaged groups 
in society. Since women are not full fledged participants in 
the social and economic marketplaces of Canadian society, we would 
expect that they would be much less likely to become entangled 
in litigation. In much the same fashion, since few women are 
involved in serious crimes, they appear much less often than 


men in criminal courts charged with serious criminal offences. 


Thus, we would argue that the frequency with which women are 
found in civil or criminal cases across the nation is possibly 


an indicator of their less than full participation, as a class of 
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persons in mainstream activities in this society. 


participation in social affairs’ is a productof culture: (the 


accretion of habits, ways of doing things, socialization, and 


notions of what behaviour is appropriate for men and women, 


This under- 


etc.), and of law (the inbuilt bias in favour of men being major 


property holders an@ manipulators). This latter law-produced 


distortion becomes evident in the non-exercise, by women as a 


class, of those economic rights which lead through their exercise 


to participation in civil actions as a "cost" of entrepreneurial 


activity. 


Thus to summarize and fill in the data on the differential 


rates of involvement in Canadian civil litigation, we find that 


women as a group are significantly underrepresented in civil 


courts in Canada. In the sample of cases (N = 


13,815) in only 


16.4% of cases (or 2,268 cases) was there a woman as a defendant. 


In most of these cases, there was only a single woman defendant 


(2,172 or 96%), cases with multiple female defendants being 


only 0.7% of the entire sample. It should be noted that, in 


some cases, the females were joined by male defendants. 


FO fe allcases ane whitch 


women were solo plaintiffs: Sinz 
women were co-plaintiffs: 3.8 
men were solo plaintiffs: Pas yeaa 
men were co-plantiffs: 4.7 


organizations were solo 
plantiffs: C3704 
organizations were 


co-plaintiffs: 1.2 


solo defendants: 


co-defendants: 


solo defendants: 


co-defendants: 


solo defendants: 


co-defendants: 
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As approximately 82% of all the actions in the sample had 
a person or persons as defendants (in contrast to an organization), 
it may be seen that males are over-represented to a considerate 
extent in Canadian courts in the ranks of defendants. There was 
at least one male defendant in approximately 75% of cases. One 
could interpret this finding to mean that a "normal" rate of 
participation is present for males, but that the rate for females 


is abnormally low for the reasons already discussed. 


In ‘the total of 13,815 cases, in only 122 was there .a 
female plaintiff. A much smaller proportion of cases (8.1% 
of the total) were ones in which females alone acted as plaintiffs. 
The residue of cases in which females were active as plaintiffs, 
were ones in which a male was also a plaintiff. Cases with 
multiple female plaintiffs are very rare; the figure of 0.7% 
being identical with that for the proportion of cases with 
multiple female defendants as noted in the previous section. 
Thus females, suing in their own right, without male co- 
plaintiffs, must be seen as a distinct oddity in Canadian 


civil courts. 


The Structure and Characteristics of Litigation 


The exploratory nature of the civil court survey, and the 
fact that the sample was less than fully national, excluding 
Ontario as it did, precludes sweeping or unequivocal statements. 
Necessarily, there is a great complex of factors at work within 
the civil justice system which are involved in producing a legal 
outcome. While we cannot explore many specific questions which 
might be raised concerning the characteristic experiences of 
women litigants, we can look in some detail at a large group of 
women litigants with this survey data and answer the question of 


how women, in general, fare in civil courts. 
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The first and most obvious of these relationships is 
presented in Tables 1A and 1B, which address literally the 
question of "who sues who". In these two tables, we see seven 
categories of combinations of male, female, and organizational 
plaintiffs and defendants. It should be noted that in these and 
many subsequent tables, there is a residual category of both 
plaintiffs and defendants for whom the sex of the litigants was 
not recorded. These cases are included in the tables for the 


sake of completeness only. 


The difference between Tables 1A and 1B lies not in their 
format but in the way the percentages are calculated. In the 
case of Table 1A, the percentages are expressed in terms of the 
proportions of each type of object of actions for each type of 
plaintiff. Then, in Table 1B, an overall distribution of cases 
by type of plaintiff and type of defendant is presented. This 
allows the portrayal of the typicality of a particular type of 


suit (e.g., man sues woman). 


oer ou a 

vars” eae ey ie 
psven se4 Sv ike o's 

Leno! taxbang 7. bars “otamet ola 

bow seed? at ted baer th five 4 

" ted Yo CORA BD Teuhines my oi 348 

anw ainaghatl ody Yo xs0 oft ,sropw yi 2 


veh 
ody tok eéi daz odd ted Mette ay aseeo 


tied? nf gon eeti #1 oe AL woldel neowsad ‘satan 
oft ol .bodniwolsy ats aagasmo7sq odd ew add ot dud a 
edt 36 aves at bansorgxs a1 $og8209370q ofa At ot 
to sqy3 doas 207 envttoa ho aoetdss to ogy) on 30 anuts 
aeean lo mottuddtistb, ILazsvo, oT) Al: sider ak eat Le 
aidd  .badnoaerq #4! dnsbasisb Ao oqya bap isatads ' iy eqy 
to sqv2 telusisaed a do eabtnokgys oil to Layaazzaq ona as 


+ Casmmow esua ri 8-8) 2 


24 


JFtquTeTd e se sTellay suo yseeT je 
247 JO SOTJSTAazIeTeYO sy. ereyM 


(6€) 


Z200T 


S521 


P2I0N (s)uotTQ 

*I ON -ezTueZioO FP (s)uot 

SOTIST (Ss) eT ewes -—eZTUeBsIO 
—ia oereyo (s)eTeuw 2 (s)eTeu 


“JUepUSTS 


jUepuejep & SY sTeWay suo svat Je aAeY sased aNnoj 


243 JO SOTISTAVOeTeYD BY eTsYyM sased yy Jo TeI0R BY Jo yeUQ @JeOTPUT sSuOTJeTNOTed ABUIO 


(6T) 


Z00T 


ZV LY 


(ST) 


Z00T 


8°0 


O-% 


PB SP oT eu BuO 4SeeT Je aAeY /T pue 


‘“ATOATITUTJep umouy JOU 91e (Ss) UepUatep 


2370N 
%% 


‘JJTjuTeTd e se aTew 9uo 4seeT je sary /z pue 


(yT) (S67) (9828) (90Z€) 
Z00T Z00T Z00T Z00T 
= 950 c°0 BO 
= OFe Ogt 7°Q 
bee One ve us 7°83 
* 8°O Sr 18) c°0 
vee op O°LT Tg6 bia 4 
TELE 62er, 6°6T *9T 
0°0S Tg2% c°6S 8° 8S 
ZU°L L°S 26 °S £CE°8 
(Ss) uot jez (s)eTeu ATuo 
-Tuesio F bY (s)uot ATuo 
(S$) eT euez (s) eT ewes -ezTuesi0o (s)oT eu 


(€ZTT) 


Z00T 


Te0 


a 


ATuo 
(S)eTeueyz 


a a a 


SJJTIUTeETd JO SsoTystTsszoeIeY) 


(UOTINGTAISTp e8equUsodied) 


VE 9T9IPL 


SJuesTITT TTATD uetpeueg jo sotystszeqoRsreU) 


eAeYy Seseo 9eiyi SATOATITUTJep uMOUY joU sie (s)JJtqutretd 
Seseo 6€ FO TPIOZ 9YyR FO 2eYI OReDTpUT SUOTIETNOTeS 139410 


2970N 
N 


=STPIOL 


peqou OU SoOTASTAeqoeAeYS 
*% 


SUOT}eZ 
-Tuesio R (s)eTeweay ‘(s)aTeu 


(S)UoT}JezTuesIO g (s)eTeu 
(S)uotTjezTuesio g (s)aTeuas 
(s)eTew 2% (Ss)eTeuaz 

ATuo (s)uotTIeztTuesi0 

ATuo (s)eTew 


ATuo (s)oeTewses 


sjuepusseoq jo 
SOTAISTA9R0eTeYO 


(e)elemst 
qine 


xiao fadotene 
qino. (s)ele 


vino (a) aolsssinags 

(e)siom a (e)eitams 
(e}nelissinsgio é (s)slam 
= (ojncktesiasgi5 a (ejein 


-tnsgie & {a)sisme? ,(ej)ais 


—— a 0.L encite 
; a* 
=< - ¥.e - a. &.6 A.0 5.0 bston tot astieire2sex8d 


: 
— s 
= = rs a 


~~ FOOL 005 m0i soot OGL 206i TOOL R00. «Seto! 
; @t, —— se (££1) (et) (2a) (a8t8) (6st) (ecir} 4 
; 7 . 
sid to sotiaizeioaieds eft sisriw esens CF Ia feted oas 16 Jad stastbal efotisinstss teis0 = +st0H 
PVitantsiq # ss Ssiemoit sno ivssl 35 sver! evens sj7fi .visvisiatieb myord jen si {a)2itsatale 
: lenteaiq & es Siac ano fesel- ca “van Tt bose 
a 


ats Yo ecitalisivetads of3 Sisriv eo2Ko #) to {ajo 417 Bo JsAt Staolbat epvitsiusiss 
> .viovisintt: + awe ton aia (2)soebosteh 


Snebostet & es Slamei sao 32n91 Je aval esens 1907 <% 
ri - .+ afce orn Jessi 26 ved \l one 


¥ 


25 


*JUBpUejop e se aTeW auO JseaT qe oAey /T pue 

quepustsop B Se sTeUley 9UO ASPET JB aABY Sased ANOZ SATAATITUTJep uMOoUY Jou o1e (s)jUepUazap 
24a JO SOTASTAaJOeTeYS 9Y SASYM Sased yy JO TeIOI JY} FO 2eYI VJeOTpUT suOT IeTNOTeD JaYuIO :270N 

¥% 

‘JjtjutTeTd e se aTeu suo 4seeT Je eaeY /Z pue 

JJtjureyTd e se aTeulay suo JseaT Je aAeY Sesed 9e1Yy. ‘ATOATITUTJep uMoUy Jou oie (s)F3TIAutTeTd 
S47 JO SOPFASTASOVIVYS SY} STSYM Sesed HE FO TeIOZ 9Y} Jo Jey OIedTpuT suoTje[NoTeo AeyIQ :aI0N 
% 


(6€) (6T) (€€T) (VT) (S67) (9828) (90Z€) KECTL) N 
ZE°0O Z1L°0O L0°T ZT°0O L9°E 29° C9 BOnoG ZC°8 =STeIOL 
a a en a 
0°O as 0°0 = 0°0 76 a er) 0°O eres oU JOU SOTISTAaDeAeYS 
0°0 = 0°0 = E.G 2-0 ped 6) i Ee SsuoT}ezTuesio 
% (S)eTewey ‘(s)eTew 
0°0 0°0 TERS) 0°0 c*0 8°z 6°T 9°0 (S)UoTIezTuesio RF (s)eTeU 
- ~ 0°0 ~ 0°0 Gal) 0°0 0°0 (S)uoT}ezTuesio RF (s)eTeMaz 
0°0 0°O 0°0 0°0O 9° 0 8°S £o% L°0 (s)eTeu 9 (s)aeTeusaz 
0°0 0°O © 0 0°0 ¢*0O Gal See Os ATuo (S)uoTjezTue3Z10 
Coo 7 a0) 7°O oA) oe Mes OFEk Gas ATuo (s)eTew 
20°0O = 40°0 20°0 CO bl. © 26°T 27°0 ATuo (S)eTeusz 
pe jou (s)uoTt 
300 -—ezTue3sio (Ss) uot jez (s)uot jez (s)eTeu ATuo Ssjuepuetyeq jc 
SOTIST (Ss) eT euaz —ezTuesio -Tue3sio 2 (s)uoT 3 ATuo ATuo SOTISTA9NIOeIeYO 
-iezoPIeYO ‘(s)oTeu 2 (Ss)oTeu (s)eTeules (S$) eTeules -ezTuesio (s)eTeu (S$) eT eules | 


SJJTIUTETA JO sotAstirseqoesIeYD 


(UOTINGTAISTp eBequedied TeqOT) 
SJuUeSTITT [TFATO uetpeueg Jo sotqstaiseqzoPseyy 


aT 9T9eL 


7 uo “30.4 


. eS. . 

== — (SE) (ef) (EES) 
Ze 

i _- (9-36 eatialestsereds edi + odu 
ee ; LiLsnisiq 4°66 olamsi sno Jeasi 36 
= ~~ oft 36 eolielisjonxsid> sd osadw 


iato?d sf 


= 
te 2503 otentbai annloaluviac 29d30 :2307% 


Saubreisb e €& Ssise@e) sno tenol ge svat 


. s 


Eo 
; on ee 


See 


Ret . qin (ashen 
wit 09 oes _| ghao fapete 
aEL Sf - 0. > qico {s)notsephange 
az tr ee (2)stse 2 (a) ote 


£.0 o.0- - 0.0 _| (iaeitestnagzo #4 (s)olem 
8.¢ 2.2 2.0 = {fe nolseeinegro & tesla 

| & (sjotsac? - <a) sie: 
3.6 1.0 EC : srols aslaags. 
£0 £.6 0.0 "baton son abvabeasonel 


ta.té anaes 7f.8 =aleio7 
(a8t8) (9G5C) CES Ei) Hw 


* 
o dads staoténrl) ecolssluaiaz ris0- 22308 
tisviitarish sawondt ton sta (se) 2itselalg 


° 


teteig & be Slem ef0_teasl te ovec TS .bae 


ae 


titnkieh awomt goh sis ({2)srebhssisb 


2 ee elem 8n0 teesl te oyu! Yi See % 


PS | ae 


The first notable finding in Table 1A is the overwhelming discrepancy 
between males and females as objects of actions. We see that women comprise 
no more than 8.2% of defendants with respect to any type or combination of 
types of plaintiffs. Most typically here, it is men acting alone who are the 
plaintiffs. In contrast, men are the object of actions by a greater variety 
of types of plaintiff. For example, the category of females alone suing 
men alone account for almost 2/3 of the cases under that heading. In 
general, there is little variation in these patterns across the various 
types of plaintiffs. There is a small tendency for organizations, acting 
alone or in concert with individuals, to sue other organizations more often, 
but the differences are minor. Rather, the distributions indicate a 
pervasive pattern of defendant characteristics with little impact by the 


personal characteristics of plaintiffs. 


Thus we might tentatively conclude that men and women as plaintiffs 
do not differ noticeably in their choice of targets - each category tend 
to sue men first, and organizations second. Women as objects of suits 


are well down the list for each. 


This consistency of behaviour is more clearly shown in Table 1B. It 
shows each category as a percentage of the total number of cases, thus 
showing the relative incidence of a particular type of suit. ‘Forinstance, 
the modal type of suit, an organization suing a male or males, accounts 
for 37.7% of all sampled actions. In contrast, the category of organizations 


suing women accounts for only 3.7%, only 1/10 the male total. 


The type of action in which men sue women (1.9% of the total) and 
women sue men (5.2% of the total) are thus seen to be a relatively minor 
part of the civil court load. Rather, in terms of incidence of suit types, 
we have the following rank ordering of types: 

1. Organization{s) sues Male(s) By oth 

2. Male(s) sues Male(s) 13%6 


3. Organization(s) sues Organization(s) 126 
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4. Organization(s) sues Males(s) & Female(s) ope 4 
5. Female(s) sues Male(s) Saws 
6. Male(s) sues Organization(s) Shots: 
7. Organization(s) sues Female(s) She 
8. Organization(s) sues Male(s) & 
Organization(s) Oo 
9. All other, each less than 2% 14.8 
100.02 


One must move down to the fourth type in terms of incidence before 
one encounters women litigants at all (or put another way, 63.9% of cases 
have been passed over), and then only as co-defendants with men. This 
finding simply reinforces the view that women rarely frequent the civil 
courts of Canada as civil litigants (except in divorce, probate, and 
provincial family court matters, none of which were covered in this 


special survey). 


In Table 1C, figures are presented for only those cases in which no 
organization was involved. That is to say that we are here only looking 
at cases in which individual males and females brought actions against 
individual males and females. This type of case is relatively uncommon. 
Only 3,603 (or about 262%) of the total of 13,815 cases sampled met these 


specifications. 


As may be seen in the distribution on Table 1C, the patterns of 
defendant sex characteristics do differ by the sex of the plaintiff but 
not strikingly so. Males do tend to bring actions against females more 
often than do other females (11.1% of cases as opposed to only 6.72%); and 
females bring actions against males slightly more often than against 
other females (82% as opposed to 79.3%). But by no stretch of the 
imagination are the civil courts a battleground between the sexes. 
Generally speaking, at least in this particular type of action, men and 


women appear not to behave in grossly different ways. Other factors, 
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such as jurisdiction, are much more helpful in explaining the patterns 


encountered. 
AVAIL, ACLS 
THE STRUCTURE OF PARTIES IN CASES INVOLVING ONLY PERSONS 


(26% of the total sample) 


(percentage distribution) 


Pilani tanties 
Defendants Females Males & Males 
Only Females Only 
Females 65 WA Cra daly 
Males & Females eles BEB 9.6 
Males Only 82.0 67.6 7258 
TOTALS HOCk.O7Z UOOSOK 100.0% 
N (882) (345) ARSED, 


As in the case with most indexes of social activities in Canada, 
there are substantial inter-provincial differences in the patterning of 
suits. Tables 2A and 2B show respectively the characteristics of 


plaintiffs and defendants in the provinces. 


In these tables, as in succeeding pairs of tables, the relationship 
is presented first with plaintiffs and then defendants. Thus each case 
has two guises: it will be considered both with the focus on the plain- 
tiff and then on the defendant. The result is a series of "twinned" 


tables in each subject area. 
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We find in Table 2A some quite pronounced differences between the 
provinces with respect to the proportion of suits brought by women alone. 
The range is between the high of 14.5% in Quebec to a low of 1.6% noted 
in the Northwest Territories. Thus, regionally, the less developed areas 
such as the Atlantic Provinces and the North have the lowest incidence 
of women plaintiffs, while the highest rates are found in more developed, 
urbanized, and industrialized regions such as Quebec and British Columbia. 
This finding would tend to suggest that women, alone, suing in their own 
right are more likely to be found in jurisdictions in which the cumulative 


effects of development are most pronounced. 


When one considers the combination of cases in which women alone, 
or men and women together are plaintiffs, the regional differences are 
quite plain as is shown in the following distribution: 

Percentage of Cases with 


women plaintiffs, either 
alone or with males 


Atlantic Provinces 


Newfoundland 4.97 

Prince’ Edward Island 3.97 

Nova Scotia sie 

New Brunswick 6.32 
Quebec 16337 
Prairies 

Manitoba 13.97 

Saskatchewan 122 

Alberta HEPA Ws 
British Columbia bBo i 9/4 
The North 

Northwest Territories 3.6% 
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We cannot move confidently on factual grounds to explanations for 
variations of this magnitude aside from the highly tentative suggestion 
that urbanization (or associated phenomena) is affecting the proportion 
of female plaintiffs. There are two potential factors which may be at 
work here. One has to do with the opportunities or necessities to 
litigate; it is quite plausible to expect these to be greater in developed 
regions where there is greater commercial activity and greater incidence 
of contractually-based social relations. The other factor could be the 
greater inclination of females in developed, urban areas to resort to 
legal action, regardless of the level of opportunity, compared with 
females in hinterland areas. We also suggest this would be the order 
of relative importance of these two factors. In addition, though, we 
must look to institutional differences between the provincial court 
systems, and the types of conflicts likely to arise in an urban versus 
rural setting, for answers, a topic clearly beyond the scope of this 


study. 


We must note as well that the relative size and composition of the 
other categories varies province to province to a considerable extent as 
well. For example, the proportion of males as plaintiffs ranges from a 
high of 31.2% in Quebec to a low of 14.4% in Nova Scotia; and the pro= 
portion of organizational plaintiffs from a high of 78.6% in the Northwest 
Territories to a low of 50.8% in Quebec. The only tentative conclusion 
we reach on the basis of these figures then, is that organizational suits 
are a dominant and continuing proportion of civil litigation across the 
jurisdictions, and that cases brought by individual men and women are much 


more variable. 


Table 2B presents a corresponding view of the characteristics of 
defendants. Ina sense, the pattern noted in Table 2A figures is repeated, 
but with the exception that individual males replace organizations in the 
dominant role, in this case as defendants. For example, the proportion 
of cases in which individual males are defendants ranges from a low of 


45.2% in British Columbia to a high of 78.9% in Prince Edward Island. 
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The proportion of cases with individual female defendants varies from a 
high of 8.1% in Quebec to a low of 3.5% in the Yukon. The major proportion 
of the balance of defendants in each province is made up of organizations, 
though this proportion is clearly much smaller than was the case with 
distribution of plaintiffs ranging from a high of 26.1% of cases in the 


VWuUKOn Oma wow of lle A. 


Thus, as was the case with the characteristics of plaintiffs, the 
pattern of characteristics of defendants is fairly uniform across the 
various jurisdictions covered. Individual males bear the brunt of much 
civil litigation, followed by organizations, and individual females. 
Though there are notable differences, jurisdiction to jurisdiction, 
in distribution of both plaintiff and defendant characteristics, the 
overall pattern of a low level of litigation involving men is sustained. 
Within this pattern, there is an underlying variation by jurisdiction 
which we cannot explain with the data at hand. Much more detailed 
investigation of the specific ways’in which the machinery of civil 
litigation works in each province or territory would be necessary before 


conclusions could be drawn in this regard. 


We turn now to another central aspect of the study: the nature of 
the suits themselves as brought by various types of plaintiffs. Exam- 
ination of the types of cases brought by women reveals immediately that 
the distribution is quite different from that for suits brought by men. 
In Table 3A, for instance, we see that contract and property cases account 
for about 56% of actions brought by men but only 28% of those brought by 
women. Cases brought by women tend more often to be concerned with injuries 
they have suffered. Most notable of these injury cases are those resulting 
from traffie accidents. Suchecases?account for about 28% ofthe total 
actions brought by women alone, and about 55% of the total of actions brought 
by men and women together. Males alone, however, brought this type of 


action to the extent) of about 197% of the totalof£ cases. 


One prominent source of variation is the extent to which actions brought 
by women are concerned with matters of family law (excluding divorce). These 


comprise fully 22.9% of actions brought by female plaintiffs acting alone, 
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but only 2.2% of actions brought by men. The almost total absence of family- 
related cases for any other type of plaintiff than women acting in their own 
right strongly suggests that women plaintiffs are associated with different 
types of cases, prodominantly ones where their grievance is rooted in physical 


damage or economic and social vulnerability stemming from marital discord. 


With respect to the characteristics of defendants and the kinds of 
cases brought against them, we see in Table 3B that there are a few diffe- 
rences in the types of cases brought. For example, taking the three single 
types -- women, men and organizations -- we find that in each category, the 
proportion of cases in which they are defendants for contract and property 
matters, is relatively constant (71.12, 77.1%, and 77.7% respectively). In 
mixed types of defendant parties there is a heavier incidence of torts, 
perhaps reflecting the presence of insurance companies as co-defendants. 
Women are also marginally more often found as defendants in family-related 
cases (7.4% of the total as opposed to 3.2% of cases against male plaintiffs. 
Generally, the distribution in Table 3B indicates that men and women find 
themselves defendants proportionately in about the same sorts of cases, 
except that as we have previously noted, women are found in this role much 


less often than men. 


Much more clearcut differences are presented in Tables 4A and 4B. 
These deal with the level of court in which the sample action was pursued. 
Dealing first with the characteristics of plaintiffs in Table 4A, we see 
that the cases brought by women are much more likely to be heard at the 
Supreme Court level, these are, by implication, cases of a considerably 


more serious nature. 


For example, in seven of every ten cases in which the plaintiff was 
a woman, the case was heard at the Supreme Court level, in contrast to only 
four of every ten cases brought by men. This difference is continued 
through the hybrid plaintiff types. For example, when men and women together 
brought a case, in 73.8% of the cases it was at the Supreme Court level, as 
were 64.3% of cases brought by a woman and an organization. In contrast, when 
men and organizations brought cases, only 33.1% of these were at the Supreme 
Court level, and only 25.4% of cases brought by organizations alone were at 


this Leviel of Court. 
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With respect to the characteristics of defendants and the kinds 
of cases brought against them, we see in Table 3B that there are a few 
differences in the types of cases brought. For example, taking the 
three single types--women, men, and organizations--we find that in 
each category, the proportion of cases in which they are defendants 
for contract and property matters is relatively constant (71.1%, 77.12, 
and 77.7% respectively). In mixed types of defendant parties there 
is a heavier incidence of torts, perhaps reflecting the presence of 
insurance companies as co-defendants. Women are also marginally more 
often found as defendants in family-related cases (7.4% of the total as 
opposed to 3.2% of cases against male plaintiffs. Generally, the 
distribution in Table 3B indicates that men and women find themselves 
defendants proportionately in about the same sorts of cases, except 
that as we have previously noted, women are found in this role much 


less often than men. 


Much more clearcut differences are presented in Tables 4A and 4B. 
These deal with the level of court in which the sample action was 
pursued. Dealing first with the characteristics of plaintiffs in 
Table 4A, we see that the cases brought by women are much more 
likely to be heard at the Supreme Court level, these are, by impli- 


cation, cases of a considerably more serious nature. 


For example, in seven of every ten cases in which the plaintiff 
was a woman, the case was heard at the Supreme Court level, in contrast 
to only four of every ten cases brought by men. This difference is 
continued through the hybrid plaintiff types. For example, when men 
and women together brought a case, in 73.8% of the cases it was at the 
Supreme Court level, as were 64.3% of cases brought by a woman and an 
organization. In contrast, when men and organizations brought cases, only 
33.1% of these were at the Supreme Court level, and only 25.4% of cases 


brought by organizations alone were at this level of court. 
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There were small compensating increases in the proportion of 
cases brought by men and organizations (16.3% and 22.5% respectively) 
at the small claims court level in contrast to only 10.4% of cases 
brought by women. But the mass of the difference lies in the distinct 
underrepresentation of women as plaintiffs at the County or District 
court level. The reasons for these differences must lie in the nature 
of the cases brought and their requisite place in the court hierarchy. 
It must be the case that actions typically brought by women are more 


often properly or necessarily heard at the Supreme Court level. 


We must also note that survey findings chhow women appeal decisions 
less often than any other type of plaintiff save organizations. Thus a 
smaller proportion of cases with women as plaintiffs were found at the 
appeal court level. For example, only 5.2% of cases brought by women 
were noted at the appeal court level in contrast to 8.8% of cases 
brought by men. Other figures not shown here indicate that male plaintiffs 
appeal 9.3% of decided cases as opposed to only 6.0% for females. This 
finding might indicate either a higher rate of initial success for women, 


or a lesser inclination to appeal an unfavourable verdict. 


In contrast to the distributions of the various types of plaintiffs 
with respect to the level of court, the equivalent distribution of types 


of defendants is quite different as is shown in Table 4B. 


Here female defendants are moderately overrepresented at the small 
claims courts level, perhaps thus giving support to the view that women, 
as lesser creditors, are sued for smaller amounts defaulted debts, or 
more likely, not sued at all. For instance, 31.5% of the cases in which 
the defendant was female were heard in small claims court in contrast to 
a figure of 23.6% for male defendants. Men were more likely, as defendants, 
to have their cases heard at the county or district court level. It is 
only when women are jointed as defendants by organizations that a significant 
jump in the proportion of cases heard at the Supreme Court level occurred. 
In contrast to the situation of women as plaintiffs appealing decisions 
less often than men, women as defendants appeal more frequently than men 
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On the whole, these results suggest that the amount of claim 
against women defendants tends as a_ rule to be lower than against men. 
Difficulties in data collection on the amount claimed prevent from 


examining this possibility more thoroughly. 


In Table 4C, a breakdown of case types is given for only those 
cases in which there was at least one human plaintiff, by level of 
court. This form of display helps to clarify the evident interaction 
of type of case and court level in the differing patterns of cases 
initiated by male and female plaintiffs. It may be seen in Table 4C 
that at the small claims court level there are essentially no 


differences between men and women as to the type of case brought. 


Only at the county court level and above do the differences 
in litigational patterns we have noted come into play. These 
differences appear primarily to be the product of women bringing 
far more family-related cases than men, and fewer contract and property 
cases. For example, at the county or district court level, only 
women brought family-related cases (though these were admittedly very 
few in number). In addition, they brought markedly fewer contract 
and property cases (47.8% of the total brought by females only in 
contrast to 70.7% brought by males alone), and slightly more non- 


injury torts, and traffic accident injury torts. 


At the supreme court level, these differences increase dramati- 
cally. Nearly one-third of the cases brought by women at the supreme 
court level were concerned with family matters in contrast to only 
4.7% of cases brought there by male plaintiffs. Similarly, men 
brought more than twice as many contract and property cases as a pro- 
portion than women (38.9% of the total for men as opposed to 16.9% of 
the total for women alone). The same basic pattern is noted at the appeal 


court level too. 
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These findings lead us to the view that the participation of 
women in the civil justice process is heavily weighted by a relative 
preponderance of family cases, and is thus an adjunct to the kinds of 
proceeedings normally heard in the course of divorce actions in 
Provincial supreme courts. These adjunct actions would be based 
on provincial legislation, designed specifically to protect the rights 
of wives and dependent children which, it appears, is constructed 
for the purpose of ensuring that the errant husband and not the state 
must bear the household-related cost of separation and/or desertion. 
Thus, in essence, the fiscal interests of the state itself are being 


safeguarded by this type of action. 


This view lends weight to the interpretation that civil law 
affords special protection to women in some limited areas such as 
family-related cases, where the public purse stands to suffer, but that 
generally, under-protection of women as a class is the norm. We will 
explore this view more fully in connection with the matter of divorce 
asta special form of civil’ litigation in a Vater’ section, and” in our 


concluding remarks. 


The Natural History of Civil Actions 


Not all civil disputes are brought to court for formal adjudi- 
cation and similarly, not all those brought to court are carried through 
every step to a judicial decision. Likewise, some others are carried 
beyond a judicial decision through appeal proceedings. More than a 
few disputants--indeed, the majority--reach a settlement informally 


while court proceedings are in abeyance, thereby terminating the action. 


Obvious though the observation may be, we reiterate that people 
and organizations go to court for a variety of subjective reasons over 
and above the objective reasons cited as "causes of actions". In fact, 


the filing of a suit in numerous instances may.not be indicative of 


on i ay 
oy i ne rn 


nay 
| 

ft, : 

ee i : vi i 


4 
? 


ime m par 


bid 


o3024 “yd 30 : wh a 138 
if aa poh a pec 
a0 cet ie : 


ii hy al: Ae bie ae 


wal Lyte sad oor Ls 
as oun apex ‘bodtmit | 2 8 | 

iat bens cl evan oa ‘ebmege oat 

LLtw oH “arog ods ab eae 

owsovkb Io weltea nds dw’ nordo: 

wo tik brs: yaolanee fezut a 2 na 


at 1 § Syme 


PNG aides ky = rab Tie brian ; ti 
F rt : peti Phare wae ata OF, pea 
wate: a rk no ann iam as nt 
aa Boat Bet Leet aie 1 

i aes v: . ae 
Ms i 7 nr | 


‘ y bed 
Deb aes 


Ta | Tom ae eel) ‘ 


: 


~bhu the Ener | ro! tue» ad agree node ovis ie tom ae Pri: 
igyowts balvmea. SYR Jives oJ Sdguomd seors | tte: aon yelre Limbs bas ¢ nae 7 fy ba 
Lobriss 98 e49f26 omos jwatwashd aotelssd talatbol « 03 qéde as, » alee 
eo eM)! VepAtbessorg Febqqe dayorty modetodh Leth ibet s sowed Bi ) 


yilsavelat ‘Smemelisan a dtnss——y2 dot be oda ,beshal~-synatugath wet : i ti 
wobtoa ed? gobieniaves ede rads ares at 916 eanibossova stad okie ¢ 


aigosa Jqrt s3atesip7 oy, 9d ' ee nORSav2ondo ent) dAgueds nuove 

49vO anpess? ovignel doe to dateag # 208 334/05! o2 oF anos as hasge a8 

1982 ot. .“unols28 Yo aseued" es 60029 endemet avigsetde wd2 ‘svods bare 
io avigeotbat ad Jon vam aeonsient evowma et Jive A Lo gntizi edz 


; 


ari se 


irresolvable differences between the parties at all. Many go because 
they must: not to go would mean accepting a consequential material loss. 
Others go rather out of choice than out of necessity, however, either 
because they wish to have some violated principle upheld, or as a 

means of applying pressure in the marketplace game of bluff and counter- 
bluff--initiating legal proceedings with the implied threat of enforce- 
ment to overcome the intransigence of another party. This line of 
reasoning suggests that the initiation and conduct of litigation is an 
activity of considerably variety, perhaps comprising different modes 

of litigious behaviour manifested in different kinds of cases and by 
different types of litigants. By extension, each of these patterns 

may have a typical "natural history". One important feature of the 
natural history of cases would be the point in civil proceedings at 
which the action is terminated or ceases to move forward. Tables 


5A and 5B present information pertinent to this. 


Considering first the characteristics of plaintiffs in Table 
5A, we note few large differences between the types of plaintiffs in 
the course the actions followed. Adding together the 'judgement 
issued' and 'final enforcement’ categories, though, we find that 
women persist in their actions to this stage slightly less often 
than men (12.2% of cases compared to 16.8% of cases for men alone) 
and both do less well than organizations alone (22.1% of cases at 
this stage). Disregarding the proportion of cases in which a 
notice of appeal was filed, it seems to be the case that suits brought 
by women are slightly less likely to reach the trial, judgment, or 
enforcement stage than is the case for actions brought by men or by 


organizations. 
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Looking at the experience of defendants in Table 5B, a 
somewhat similar pattern emerges. We note, for instance, that 
only 13.8% of cases brought against women terminate at the 
"judgement issued' or 'final enforcement' stage, in contrast 
to 20.6% of cases brought against men and 19.1% of cases brought 


against organizations. 


In neither case (Table 5A or 5B) is there a presumption of 
"success" on the part of either the plaintiff or the defendant. 
Rather, we are only examining that proportion of cases which 
end at that particularly decisive stage of the process - and it 
does appear that suits by or against women are slightly less 
likely to make it to definitive completion than are suits brought 


by or against men or organizations. 


We can offer no ready explanation why this result should emerge. 
The only inference to be drawn however is that suits involving 
women are, for whatever reason, settled or discontinued at a 
pretrial stage somewhat more often. Whether this is a result of 
an unwillingness to proceed or an acknowledgement a a low or high 
probability of success on the part of defendants or plaintiffs is 


an open question, one which we cannot answer. 


One factor which has been suggested to account for the 
differentiation of men and women in civil litigation is the presence 
or absence of, and differential content in, legal advice. While we 
cannot go into the latter hypothesis, we can examine the presence 
or absence of counsel. In Table 6A, we can look at the nature of 
legal representation in cases involving the different categories 


of plaintiffs we have been examining. 
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We see, first of all in cases brought by women only, that 
legal representation was present in 90.5% of the cases. The 
counterpart figure for male-only plaintiffs is 88.7% and for 
organizations it is 86.02% - an insignificant difference. Thus, 
it is certainly the case that women acting as plaintiff are 
no more nor less likely to have legal representation. When they 
are joined by co-plaintiffs, the proportion of cases involving 
legal representation goes up. So it is reasonable to discard 
the notion that differential patterns of civil suits, as between 
men and women, are somehow due to the absence of counsel for 


women plaintiffs. 


What we do note, however, is that in cases brought by women, 
the proportion of cases in which the defendant they oppose is 
unrepresented is modestly lower than average. For example, the 
proportion of cases where the plaintiff but not the defendant 
has legal representation is only 35.9% for women alone, but 42.97% 
for men alone, and fully 67.5% for organizations alone. This may be 
due to the distinctive patterns for women of case type and court 


level discussed previously. 


Thus there seems to be a lower incidence of what might be 
termed "asymmetric representation" in cases brought by women 
plaintiffs. Why this should be is an open question as well, but 
asymmetry of representation may reflect asymmetry of seriousness: 
more defendants facing male plaintiffs or organizations may consider 
the case not serious enough to warrant engaging counsel. The 
higher proportion of female plaintiff cases in which the defendant 
hires legal counsel may indicate that these cases are more serious 
for some reason; this in turn could indicate that females are more 
conservative in starting litigation, doing so only with very good 


cause. 
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Turning to Table 6B and the matter of legal representation 
for defendants, there is a clear pattern: in only 26.3% of cases 
where females were solo defendants did those defendants have 
legal representation. The equivalent figure for male defendants 


is even lower at 22.7Z but for organizations it was 46.47. 


Thus in the matter of presenting a "prepared defence", 
organizations clearly take a greater interest. Looking at the 
combined category of cases where neither party had legal 
representation, and cases where only the plaintiff had such 
advice, we see 73.7% of cases where females only were the 
defendants. The figure for men alone was 77.32%; but for organizations, 
only 53.6%. We must reiterate, however, that the quality of advice 
given is only hypothetically a constant, and could well vary 


considerably. 


Lastly, we come to a consideration of success by types of 
plaintiffs: the achievement of victory, as here measured by the 
proportion of award to claim. This is only a rough measure of 
success at best but it is nevertheless important, and it is here 
in Table 7A that we find striking differences related to the 


characteristics of the plaintiffs. 


Looking at the highest measure of "success", an award in 
excess of three-quarters of the claim, we find only 13.3% of cases 
brought by women alone. But for cases brought by men alone, 
the figure was more than double, 26.9%; and for organizations alone, 
fully 49.9%! In cases brought by men and women co-plaintiffs the 


proportion was 18.8% (higher than in cases with solo women plaintiffs). 
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Female and organizational co-plaintiffs fare least well of all 
(7.1% in the highest award category). At the other end of the 
"success" scale - no award registered at all - we find 81.0% of 
cases brought by female plaintiffs, but only 68.0% of cases 
brought by males alone, and 48.4% of cases brought by 
organizations alone. These differences are of major proportions 
and indicate substantially different probabilities of success 
for male, female, and organizational plaintiffs - differences 
which have no counterpart in the experience of defendants as 
shown in Table 7B. This finding is astonishing and may also 
make problematic both the fact of the less asymmetric use of 
legal representation by women plaintiffs along with the possible 
explanations we advanced for that fact. A partial explanation 
might be found in the fact that one of the types of case typical 
of women is domestic matters; for such cases, favorable judgements 


are not frequent. 


For defendants, "no award registered" must be considered success. 
But in this respect, the various types of defendants fare much more 
equally. Thus, while women plaintiffs fare much less well than their 
male counterparts, women defendants do just about as well as their 
counterparts. No award was registered for 63.0% of cases involving 
women defendants, only slightly more than the 61.6% of organizational 
defendants, and 52.1% of male defendants. Males do have major 
awards given against them more often (44.8% of males incur awards 
in excess of three-quarters of the claim as opposed to only 34.72 
of women and 34.9% of organizations) but the differences are much 


less startling than was the case with the typology of plaintiffs. 


Thus, overall, women fail in civil litigation both as plaintiffs 


and as defendants more frequently than men, and much more frequently 
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than organizations, in spite of an equal or better incidence 

of legal representation. Perhaps this is a result of the 

slightly different nature of the cases brought, or some other 
undiscovered factors we have not examined. But for whatever 
reason, the lesson seems obvious that whether a litigant is 

male or female in Canadian civil litigation does matter in 

some degree both in respect to the likely outcome, and with 

respect to what transpires by way of the process leading up to that 


outcome. 


Divorce — A Special Case 


The nature of divorce actions is sufficiently different 
from other forms of civil actions as to set them completely 
apart. Firstly, they are presently mounted on the basis of a 
federal statute, the Divorce Act of 1968, which sets forth specific 
terms and conditions for the granting of a divorce, unlike civil 
actions generally, which tend in contrast to be based on the merits 
of a particular set of circumstances. Secondly, the action seeks 
the dissolution of a civil contract (a marriage)... The legal form 
of that contract exists under provincial statutes and has little 
to do with federal jurisdiction or with whatever religious or 
ethical observances the signing of the original contract (i.e., 
marriage) may have had appended to it. Divorce in this context is 
thus more in the line of a settling of accounts, a social bankruptcy 


as it were. 


Further, since most requests for divorce are acceded to (well 
in excess of 90%), one cannot examine factors which contribute 
to "winning" or "losing" as with ordinary civil actions. In 


divorce actions, the only analogue to winning and losing lies in 
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the financial terms of settlement (which are heavily influenced 
by provincial family law), and in the awarding »f child custody. 
Even in the latter case, though, both spouses may perceive 
themselves as “winning'" or "losing" since they may not share 


a common view as to the merit of having custody. 


In the data accumulated by the Central Divorce Registry, 
there is no material on the former question of financial 
idemnities at all, but there is material pertinent to the question 


of custody awards. 


Thus, while the outcome (the granting of a divorce) is 
seldom in doubt, it is in the legal grounds cited to establish 
the legitimacy of a request for divorce, in the terms and conditions 
of settlement involved, and in the legal roles played out that we 


see the differences between men and women. 


We have argued in a previous section that domestic matters 

is one of the few areas of civil law in which women are accorded 
special treatment. de, facto if not de jure, possibly in an attempt 
to protect the public purse from having to bear the direct costs 
of family breakdown. The access to alimony under the Divorce Act, 
and the emphasis on the allegation of "marital offences" suggest 

a built-in capability for providing remedies for "wronged" women. 
The rhetoric of rights and wrongs in the behavioural imagery of 
the Divorce Act is, on the face of it, much more concerned with 
behaviour than with the viability of a structure, a marriage-based 


family. 


Predominantly, misbehaviour constitutes the legitimate ground 


for the dissolution of a marriage qua contract. The structural 
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condition of marriage breakdown was added to the list of 

grounds in the 1968 Act and it has enjoyed considerable 

usage as a basis for petitions since then, thus moderating 

the insistence on the establishment of fault. But whether 

for reasons of By ediiancy or strategic advantage, the matrimonial 
offence grounds mentioned by the Divorce Act are as a group still 
widely employed, despite the addition of marriage breakdown 


grounds such as separation*. 


In practice, though, these grounds are best seen as portals 
through while a dissolution of contract can proceed - not causes 
of the desire for dissolution. For example, the citation of 
adultery as a legal ground may or may not reflect the social reason 
why the marriage was deemed to be unsalvageable. A divorce action 
is therefore not properly seen as the high point in an inter- 
spousal conflict but rather as the legitimation of the status 
quo - a broken marriage. Thus divorce actions are highly ritualized 
in much the same manner as a funeral. The real conflict, and the 
expiry of the union, has already taken place before the action 
reaches court except in the very small proportion of cases which 
are contested. Even here, the contest is seldom over the divorce 
itself, but rather over ancillary issues such as custody. Only the 
details need be settled and the judicial sanction given. Even the 
settlement of issues is now routinely worked out by the lawyers 
prior to the court appearance, frequently leaving the judge without 
muchsofa significant, role tosplay. This latter situation, raises 
serious questions as to the usefulness of having divorce actions 


heard in a general court at all. These differences between divorce 


The allowable grounds currently permissable are: adultery, sodomy, 
bestiality, rape, homesexual act, form of marriage with another, 
physical cruelty, mental cruelty, imprisonment, alcohol or narcotic 
addiction, whereabouts of spouse unknown, nonconsummation, separation 
for 3 years, and desertion. 
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actions and other civil actions notwithstanding, there are 
many ways in which these two types are legally comparable. 
Most important of all, however, is that divorce cases bring 
more women into Canadian courtrooms than any other cause, 

be it civil or criminal. With these thoughts in mind, we will 


now examine the patterns of men and women divorcing in Canada. 


In Table 8 we see the legal grounds which men and women 
choose to use in their (overwhelmingly successful) attempts to 
obtain a divorce. The first and most important aspect to note 
is that, as expected, it is predominantly women who petition 
(about 2/3 of all cases), thus adopting the role of the wounded 
or offended party. This finding could well reflect a utilitarian 
judgement that it is more efficacious to have the wife petition, 
but for whatever reason, the wife is more likely to appear in 


the role of aggrieved party. 


Also to be seen is that the grounds cited by women tend to 
be observably different than those cited by men. For both men 
and women the category of grounds most often cited is non- 
cohabitation (comprised of separation, desertion and whereabouts of 
spouse unknown) but whereas 50% of male petitioners use these 
grounds, only 38.2% of the female petitioners use it. Men are more 
often found to use adultery alone (36.1% to 27.0% of women); but 
are much less likely to use mental and physical cruelty (3.0% to 


15.5% of women). Other grounds are seldom used by either sex. 


It is thus the case that cruelty, either mental or physical, is 
the foremost source of variation on the differential use of grounds 


cited for divorce by men and women. Women tend to cite it much more 
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Table 8 
Canadian Divorce Actions 1969-1977: 


Grounds Cited in Divorce Actions by Sex of Petitioner 


Grounds Cited Sex of Petitioner 
Male Female 

Mental Cruelty only fo Joaleye 
Physical Cruelty only. OF. 2 Q.1 
Subsequent Marriage only 0.0 0.0 
Adultery only 36a 1 L170 
Sexual Offence 8 50 Uae 
Nonconsumation One 0 ys 
Noneonapicarion only 50.0 36.2 
Addiction only Gaz 0.5 
Prison only G0 Ue 
Noncohabitation plus adultery Zee 1 eR 
Noncohabitation plus mental cruelty 0.4 Aa | 
Noncohabitation plus physical cruelty Oe. Oirez, 
Adultery plus mental cruelty L.'6 8 tee) 
Adultery plus physical cruelty 0.0 oz 
Mental and Physical cruelty 3.0 dee 
Noncohabitation, adultery, and 

mental cruelty Ona Oe: 
Noncohabitation, adultery, and 

physical cruelty 0.0 0.0 
Noncohabitation, mental and 

physical cruelty Os5 de3 
Adultery, mental and physical 

cruelty LS Dias 
Noncohabitation, adultery, mental 

and physical cruelty One 0.3 
All other combinations Die Diath 


ee aE 


Moreau 100% 100% 


N= CUs22272) (250580) 


Non-cohabitation is comprised of separation, desertion and whereabouts 
spouse unknown. 
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often proportionately than men, and thus they make use of the 

other grounds less often. Given the desire to divorce, citing 
cruelty is preferable to citing non-cohabitation in that there 

is no mandatory three year waiting period as is the case with 
separation. Thus men who wish a divorce might well encourage an 
action by their wives on a simple fault ground in the interest 

of speed. Expeditious settlement of a case though, is 

particularly dependent on the prior settlement by private agreement 
of ancillary issues such as child custody, financial support, and 


division of property. 


As an aside, the effects of the presence of children on the 
duration of a divorce action may be seen graphically in Table 9. 
Here, it seems not to matter what sex the petitioner is nearly 
so much as whether there are children. When there are none, 
about 75% of cases result in the issuance of a decree nisi in less 
than six months, whereas when there are children, only about 60% of 
cases are settled in this time period. Even so, about 90% of all 
cases result in a decree nisi within a year from filing; and there 
thus appears to be a certain expeditiousness of divorce actions in 


contrast to the general run of civil cases previously discussed. 


This could be the result of the highly ritualized nature of 
divorce cases. The outcome is generally known in advance, and 
private pre-trial settlement of issues in the norm. It could also 
be that there is relatively little work to be done in court. 
Establishing the fact of a marital offence is not difficult, 
especially when the "offender'' cooperates, in the interests of a 
quick resolution, by not contesting. Only when child custody or 


financial settlements are in dispute would a case tend to drag on - 
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and we note from figures not presented here that in only about 
12% of cases did the respondent (the offending party) even 


bother to file a response. 


Because we do not have figures on financial settlements, 
we do not know what form private accommodations might take. 
But with respect to child custody, it is abundantly clear, as 
is shown in Table 10, that women, either as petitioners or 


respondents, tend to get custody of children much more often. 


In only 2% of cases where the woman petitioned was custody 
awarded to the respondent male - though it must be noted that in 
43.8% of all cases brought by women, there were no children. 

But in 19.3% of cases brought by men, custody was awarded to 
respondent wives. Legal role, insofar as it reflects fault, is 
thus not a definitive cause for the non-award of custody to a 
woman. But the practice generally is to make such an award in 
favour of the mother. We could speculate that many of the 
petitioning men did not wish custody of the children orefelt that 
resistance would be expensive and futile. It is worth noting, 
though, that by contesting a divorce petition filed by their wives, 
respondent husbands increase their normally slim chances of getting 
custody of the children five times; contestation by respondent 
wives improves their already strong chances by a factor of 1.5. 
Child custody thus emerges as the principal cause of delay in that 


the children form part of the valued dispersible assets of the "bankrupt" 


marriage. 
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Table 10 


Sex of Petitioner and Allocation of Child Custody: 


Canadian Divorce Actions 1969-1977 


(percentage distribution) 


Allocation of Sex of Petitioner 
Child Custody — 
Male Female 
SES ea aN DIRT ITT NEE 
Award to Petitioner 15.02 49.52 
Award to Respondent a US Jes RGU 
Award to Third Party 0, 2 O:2 
Split Award 2 0) Lee 
No Award H10 303 
No Children of the marriage 56.5 4308 
net ee ai) ee on le) oer one be YODER ee 2h eee 
Totals: 100% ~ 100% 


N= (132223) (250580) 
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Divorce actions are thus shown to be in a class of civil 
actions by themselves. The normal strategies of the typical 
civil case are not relevant, and generalizations formed on 


the basis of other types of civil cases clearly do not apply. 


Indeed, it might be fairly suggested that they are so 
different as to be considered for most purposes as proceedings 
before an administrative tribunal, although judicial in nature. 
Any further legislative change away from fault grounds to failure 
grounds on the allowable "reasons" for divorce might well take 


these actions out of the normal adversarial process altogether. 


CONCLUSIONS 


As Felstiner has written, "the dispute processing practices 
prevailing in any particular society are a product of its values, 
its psychological imperatives, its history and its economic, 
political and social organization!" (1974:63).: But: the: function of 
civil justice in the social control mechanisms of society is 
neither simple nor immediately clear. It exists in part to place 
the weight of the State behind agreements voluntarily entered into, 
and implicit rights and obligations as well. There is also an 


element of sanctioning. 


The awarding of punitive damages, the assessment of fault in 
divorce actions, and the issuing of ex parte injunctions do not 
merely redress wrongs but also contain an element of an attempt 
to shape future behaviour, both of the object of the action and 


of others as well. It is not merely a counterpart to the “making 
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of an example" in a criminal case, however. Civil law is 
private law. Here, the aggrieved party has to act at his 

own expense and on his own behalf and without support of the 
State -- though it may intervene as a third party in 
particularly important cases. While the majority of cases do 
deal with private property in some fashion, the regulation of 
human behaviour, for example in child custody cases, is also 


very much a part of the overall civil justice system. 


The element of flexibility which such a system introduces 
lies in the fact that judgements and, indeed, pre-trial settlements 
can be tailored to particular cases. The system is thus well 
suited to adaptation to emergent forms of property relationships. 
But is is also this same flexibility which makes systematic study 


SOnedismisnculetes 


The fact that inter-juristictional differences prove to loom 
so large is illustrative of the extent to which localized norms 
form the core of civil practice. The pressure is in the direction 
of conformity to locally defined formal and informal norms of 


propriety. And these perforce would contain sex role elements. 


Briefly to summarize this exploratory study of Canadian civil 
litigation, it is evident that there are marked differences along 
gender lines -- differences in the participation rates of men and 
women in civil proceedings, in the features of civil suits brought 
by and against women, and in the outcomes of their cases. With the 
important exception of divorce cases, women have a relatively minor 


role as litigants in comparison to organizations (which predominate), 
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and to men. Women tend to come to civil courts as plaintiffs 

for different reasons and in a different fashion than do men. 

On the available evidence, women plaintiffs appear to fare 

less well as a group than other types of plaintiffs. While 

each of these general findings might be treated as analytically 
separate for purposes of explanation, it seems to us that in some 
important respects all three are probably bound up together, 
sharing common roots. We have suggested generally that these 
findings are not a manifestation of discriminatory patterns in the 
courts or the legal system itself; but we are compelled to search 


for other explanations. 


On the face of it, the patterns we have discussed here must 
justly be termed discrimination if one follows the definition 
of that term offered by James J. White. He writes, "...discrimination 
includes every differentiation, whether or not it is rational or 
functional" (1967:1084). Clearly, men and women in Canadian civil 
courts can be differentiated on a number of dimensions: proportion 
of cases brought, type of cases brought, incidence of "success", 
etc. The question is, however, whether this discrimination is 
explicable in terms of volitional human agency or rather is just 
one more outcome of a far more general cultural pattern of sex role 
differentiation. Since we do not have information on the motives 
of the litigants, or the court officials or lawyers who dealt with 
them, the first general explanation is closed to us. We cannot 
infer such malevolent motivation nor invoke it as a hidden unitary 


"cause" of the patterns observed. 


Pursuing an analogy to the treatment of women caught up insithe 


criminal justice system, we are left with something a paradox. 
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With reference to criminal charges, if "one of the most 

tenacious beliefs in our society is that women require 

more protection than men" (Schlossman and Wallach, 1978:67), then 
why are there not more women in the civil courts in pursuit of 
redress? Evidently, the domain of the civil court is not a 
receptive environment for women, with the exception of divorce 
actions of course. In the latter, women achieve their aims much 
more often than men. Perhaps these are but exceptions to a 
general rule, the application of which is generally unfavourable 
to women except where cultural concessions are granted as in the 


case of the criminal charge or divorce. 


But what is it about the general realm of civil actions which 
produces not a culturally consistent paternalistic over-protection 
of women, but rather, as the present data suggest, the opposite? 


The answer may lie in the nature of the cases. 


At the outset of this study we cited a number of conditions 
necessary for a case to be brought before a civil court for formal 
adjudication: 

- the potential petitioner must have violable rights or 
disputable interests; this means not only possessing the 
interests, but having their violability spelled out in law. 

- those rights must ostensibly have been infringed or the 
interests violated. 

- the self-ascribed wronged‘ party must have an awareness of 
his or her legal rights along with the will and the resources 
(time, money, and social knowledge) to contest that situation. 

- there will be, in most instances, a failure of informal dispute 


resolution. 
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To the extent that one or more of these conditions are 
not met, then the probability of litigation being initiated 
is reduced. Thus, an account of our statistical patterns 
could comprise the following elements: 

- women in Canadian society do not, by and large, possess 
the sorts of interests which are likely to give rise 
to dispute or rights likely to be violated; or else, 
those interests or rights which they do claim are not 
sufficiently protected by law to support litigation. 

- the interests or rights distinctively typical of 
Canadian women are infringed or violated with lesser 
frequency than other kinds of interests and rights 
(those identified mostly with men and with 
organizations). 

- women lack sufficient legal awareness, will, and 
resources to challenge, through litigation, 
infringements of their interests or rights. 

- female litigants are less amenable than other kinds 


of participants to informal settlement of their disputes. 


The last two factors must be rejected out of hand for lack of 
any evidence whatever; the first two factors remain for serious 


consideration. 


The greatest proportion of civil court cases (exclusive of 
divorce) are concerned, in one way or another, with the ownership 
of capital, and the consequences of same. Capital has been damaged 


or lost or its earning power has been impaired, and redress is sought. 
If women are viewed as inappropriate participants in battles over 


capital, then the patternswe see are consistent. But such an 
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explanation, although appealing, is probably simplistic. It 

is not that women, as possessors of capital, fare poorly -- 
although that would be one interpretation of the "success" 
findings here, but rather that the capital which Canadian 

women in the aggregate possess and the rights of other kinds 

they chose to exercise are not of the sort which give rise 

to suits. Clear ownership of common stocks, for instance, would 
much less often give rise to litigation than would say, the 
entrepreneurial use of capital such as the holding of mortgages 
on speculative real estate ventures. One must, in short, have 
something to lose in order to be the subject or object of the 
modal Canadian civil suit -- and Canadian women as a group are 
probably much less likely to engage in entrepreneurial activities 
which give rise to the possession of such vulnerable properties. 
And, it must be noted, the risk-taking behaviour of the entrepreneur 
is the apotheosis of everything not customarily contained in the 


traditional woman's role. 


It is not necessary to label the phenomenon we.have just 
discussed as a clear example of injustice either. One cannot infer 
a connection between suing successfully and having been the victim 
of injustice. One could rather make the assumption that pre-trial 
settlements represent negotiated saw-offs, and judgements, a sort 
of rough justice in the context of shared culpability where issues 
must be decided one way or another and where partial awards can 
reflect the muddied circumstances. Whereas one cannot be half 
convicted in a criminal case, the award of half the amount claimed 


or counterclaimed is a common option. 
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A particularly telling point here is the distinctive 
composition of cases brought by women when compared to male 
and organizational plaintiffs. Women sued over family matters 
ten times as frequently as did men (and two hundred times more 
frequently than did organizations). They also sue for divorce 
twice as frequently as do men. Suits by women alone over traffic 
and other types of injuries were proportionately about 50% greater 
than were those by men alone. (And injury torts by women with 
males or with organizations as co-plaintiffs were proportionately 
even greater.) But women filed contract and property suits 
proportionately only half as frequently as did men and one-third 
as frequently as organizations. It is abundantly clear that the 
areas in which women distinctively seek legal redress for loss or 
violated rights are family matters and physical injury. This, of 
course, is entirely consistent with the image ascribed by our 


culture to women. 


The much lower absolute frequency of women being involved in 
civil courts as plaintiffs also suggests that their interests and 
rights may be infringed far less often, or that these are interests 
and rights which have insufficient protection in law. It could also 
indicate that women as a group do not believe that legal redress 
through civil litigation provides acceptable restoration of their 
interests, or that fewer women are sufficiently aware of their legal 
position to seek legal redress when faced with loss or violation of 
interests. (The lower success rate of female plaintiffs offers 


marginal support for such a belief.) 


One potential argument against the blanket dismissal of the 


notion of purposive discrimination is the fact of male dominance 
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in the occupational world of the courts. As is documented 
elsewhere, court officers are overwhelmingly maie. 

It may also be the case that lawyers give differential 

advice to men and women as a reflection of their own personal 
views about sex role propriety. It further might be the case 
that men and women react differently to the same advice, 
similarly given. Excessive deference, quiescence, or willingness 
to take orders would necessarily be relevant personal factors in 
the behaviour of a litigant. The point here is not to dismiss 
these hypotheses out of hand, but rather to say that we have no 
evidence to offer about them. About all we can say is that 
women litigants as a group do not suffer from a disproportionate 


lack of legal advice, at least on the presence/absence dimension. 


Still more tricky as a hypothetical proposition would be that 
some litigants are intimidated by the highly pressured, individualized, 
and male-directed behaviour required in the courtroom as a social 
milieu. This may also be proven to be a factor in future behavioural 


studies but it clearly remains as just an idea now: 


We are Tene: then, with an incomplete and bewildering picture 
of women and civil litigation in Canada. They seem to fare 
relatively poorly; but since excellent cases tend to be settled 
before the process gathers momentum, we cannot be sure of this at 
all. We can only hope, in the end, that there will be further 
effort to cast more empirical light on the many strategic and 
theoretically relevant issues which could only be raised here but 
by no means satisfactorily accounted for. That such effort would be 
worthwhile is beyond dispute, for what transpires in our courtrooms 
and judicial chambers has symbolic significance about our culture and 


social order far out of proportion to its directly visible consequences. 
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